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JURISDICTIONAL STATEMENT 


On April 15, 1969, in the United States Court for the 
District of Columbia, appellant, Jimmy Canty, was convicted of 
robbery and assault with a dangerous weapon. Notice of appeal 
from the final decision was filed in a timely manner, and 


this Court granted appellant's petition for leave to prosecute 


his appea] without prepayment of costs. The jurisdiction of 


this Court is properly invoked pursuant to the rules 


of this 


Court, and 28 U.S.Code § 1291. 


STATEMENT OF THE CASE 


Proceéural Background 


By indictment filed January 7, 1969, appellant was charged 
1/ 
with one count of robbery and two counts of assault with a 
2/ 
dangerous weapon arising out of the gun-point hold-up of a 


Safeway Store on November 5, 1968. On January 31, 1969, appel- 


lant moved for discovery and for production of evidence favore- 


able to the accused. The Court denied his request for the 
names, addresses and telephone numbers of all witnesses the 
government intended to call at trial, and those of the two 
female witnesses who identified the appellant at the lineup 


3/ 
conducted by the Robbery Squad on December 17, 1968. Similarly 


1/ 22 D.c. Code § 2901. 
2/ 22 D.C. Code § 502. 


3/ Motion for Discovery, par. 


4/ 


appellant's motion to suppress all evidence obtained incidental 
to his arrest was taken under advisement by Judge Pratt and 

S/ 
denied on March 10, 1969. 

On March 20, 1969, at his pretrial hearing, appellant 
orally moyed for de novo consideration of his Motion to Suppress 
Real Evidence. That motion was denied as was appellant’s motion 
on April 14th to suppress the "In Court“ identification of the 


complaining witness, Mary K. Bunner. At trial Mrs. Bunner 


testified as to her prior identifications of Canty at the Safe- 


way and in the lineup, and she further made an in-court identi- 


fication of him. 

On April 15, 1969, after a two day trial, the Honorable 
Gerhard Gesell presiding, appellant was convicted on all three 
counts and on June 13, 1969, he received a suspended sentence 


and was placed on probation for a period of four years. 


4/ (a) Any cash found on appellant at the time of his arrest; 
(b) any other evidence obtained from the search of appellant's 
person on November 5, 1968; and (c) the testimony of Mary 
Bunner and Ozella Jones relating to identification proceedings 
conducted ‘on November 5, and December 17, 1968. 


5/ Judge Pratt filed Findings of Fact and Conclusions of Law 
concommitant with his order denying appellant's Motion to Suppress. 
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6/ 
STATEMENT OF FACTS 


Mary K. Bunner, the government's primary complaining witness, . 
testified that on November 5, 1968, shortly after 5 p.m., she 


was working as a teller-cashier in the cashier's office of the 


Safeway Store located at 645 Milwaukee Place, S.E. (Tr. 45-46) 


At that time, Mrs. Bunner was cashing a check for Mrs. 
Ozella Jones when she heard 2 voice say, "Don't move. This is 
@ hold up." Glancing up, Mrs. Bunner saw a young man holding 
Mrs. Jones by the arm and pointing a gun through the small 
cashier's window. He demanded all the twenty dollar bills. 
(Tr. 47) After receiving approximately nine hundred dollars 
in twenties, he fled from the store. The robbery may have taken 
zs little as three seconds (Tr. 6) or as long as one and one 


half to two minutes (Tr. 48). 


/ The transcript of the preliminary hearing before Chief 
Cuage Greene is hereinafter designated as "Tr. A"; the transcript 
of the hearing on the motion to suppress evidence before Judge 
Pratt on January 31, 1969 as “Tr- B"; the transcript of additional 
pre-trial motions as well as the trial itself before Judge 
Gesell on April 14 and 15 as "Tr"; and the Findings of Fact 
and Conclusions of Law filed by Judge Pratt on March 10, 1969 
as “FF”. 


When the police arrived, Mrs. Bunner described the holdup 
man as follows: Negro Male, age 18 - 20, 5'3" ~ 5'5" in height, 
slim build, close cut hair, wearing a brown leather seat and 
carrying a small caliber ered 

At approximately 5:30 p.m. (Tr. B-11), Officer James Hale 
arrived at the scene, having been independently imeoruiod of the 
robbery by 2 passerby (Tr. A-3). After arriving at the Safeway, 
Officer Hale was present when the manager, Mr. Klutz, received 
an anonymous phone call from a female who asserted that she 
had knowledge of the offense (Tr. A-3, Tr. 62-63, Tr. B-9). 
After a brief conversation with Mr. Klutz, the anonymous caller 
spoke with Officer Hale and advised him of the fact chat she 
had been in the vicinity of the store at the time of the robbery 


and of the following: (1) the robber's first name was “Jimmy” 


(2) that YJimmy" had written some “bad checks" to the John 


27/ See Tr. 8 and Metropolitan Police Department Radio Run 
attached to the Points and Authorities in Support of Defendant's 
Motion to Suppress Evidence filed February 10, 1969. It was 
stipulated at the hearing on the Motion to Suppress Evidence 

that the appellant is 5'9 1/2" tall, weights approximately 153 lbs 
and was approximately that same height and weight on November 5, 
1968 (Tr. B-21-22). 


—rard Clothing Store (3) that she knew where "“Jimny's" girl 
frien@ and her mother lived (4) other bits of information 

3-4) (5) that the robber had or was attempting to grow 
> "naturel hairezt” (6) that the robber had@ on tan pants and 
2 Drown jacket (7) the height and approximate weight of the 
wstber (Tr. A-8). At the hearing on the Motion to Suppress 
Ssvicerce, Officer Hale added the fact that he was told that 
s*:2 robber might have been in the John Howard Store at the 
time of the cali -9). Officer Hale testified to this 
conversation from memory, having lost his notes sometime prior 

8/ 

to the preliminary hearing (Tr- A-8, Tr. B-13). Throughout 
the entire conversation, the caller remained anonymous (Tr. A-6, 
7r. B-10) and no effort was made to trace the call (Tr. A-6, 10 


Tr. B-10). 


At approximately 5:45 p-m. (Tr. B-12-13) Officer Hale 


left the Safeway and proceeded to a call box about one half 
lcek away in order to call his precinct (Tr. B-10) and then 


———— 


B/ Officer Hale further stated that he relied on the description 
flashed in the lookout when questioning John Howard regarding 
the identity of alleged robber. (Tr. B-13) 


walked to the John Howard Clothing Store, Seer Oniaa any one block 
away (Tr. A-11, Tr. B-11). Upon entering, he passed A young 

man in a blue cloth Boy's Club eed Hale asked the manager 
whether he knew an individual named "Jimmy" who had recently 
written some bad checks and Hale gave a description. ‘the manager 
said that "Jimmy" had just left the store and he wen 5 the 
front door and called the young man back. (Tr. A-14, Tr. B-16, 
17). Jimmy returned and was asked several questions at the 

rear of the store by Officer Hale. Upon finding out that his 
name was Jimmy, that he had a girl friend living in the vicinity 
whose name corresponded to the one given by the caller. and 


that he had written some bad checks to John Howard, Officer Hale 


arrested appellant (Tr. B-17, Tr. 69). The arrest took place 


9/ As Officer Hale entered the John Howard Clothing Store, he 
walked right by the defendant without talking to him (Tr. B-15). 
Officer Hale explained that his failure to approach the appel- 
lant at that time was due to the variance in the description 

of the jacket (Tr. B-15). Also note the variance as to hair 

in the radio run “close cut" compared to Officer Hale's opinion 
that appellant “needed a haircut" (Tr. B-26) and the variances 
as to height and weight as set forth in Points and Authorities 
in Support of Defendant's Motion to Suppress Evidence, p. 3. 


at about 6:00 p.m. (Tr. 69), approximately one hour after the 
robbery. A search of appellant yielded three twenty follar 
bills (Tr. 69). No weapon was ever found nor was any additional 
money nor a brown leather jacket ever recovered. 
Appellant was then transported to the Safeway Store where 
he was identified by Mrs. Bunner as the robber (Tr. B-20, Tr. 50). 
Mrs. Bunner identified the appellant at a lineup held on 
December 17, 1968 and made an in-court identification on the 
trial (Tr. 51). 
Jones testified that she was a customer in the 
Safeway at the time of the robbery and was touched by the 
robber as she stood in front of the cashier's window (Tr. 56). 
She state@ that she only observed the robber for a couple of 
seconds (Tr. 60) from the side (Tr. 58, 60) and was only able 
so get a glimpse of his face (Tr. 58). She further stated that 


she aid not get a good look at the robber (Tr. 57) and that 


che was not sure if she could recognize him if she saw him 


(Pr. 58) nor was she sure at the time she testified that the 
Cefendant was in fact the robber (Tr. 58, 60). Mrs. Jones 
further testified that the robber was (a young Negro male 


with a medium build) about 5'°S" or 5'6" tall (Tr. 57). She 


further stated that the defendant's complexion resembled that 
of the robber "but not the hair” which was "close cropped at 


10/ 


’ the time" (Tr. 59). 


As its final witness, the government called Mrs. Charlene 
Davis who testified that as she entered the Safeway Store at 
3 645 Milwaukee Place, S.E. on the late afternoon of ruesday, Novem- 
~ ber 5, 1968, the defendant ran past her out of the store (Tr. 73). 
She further stated that "some minutes later the clerk (tes. 
v Bunner) said she had been robbed" (Tr. 73) and Mrs. Davis con- 
cluded that appellant had committed the robbery (Tr. 73). 
| = Mrs. Davis also testified that she had known the iappeldant 
from seeing him in the neighborhood (Tr. 78) and that on a prior 
occasion her husband had gone after appellant with a gun allegedly 
gue to the fact that appellant and his friends had insulted and 
teased Mrs. Davis (Tr. 75-78). 

Finally, Mrs. Davis identified herself as the anonymous 
* ealler (rr. 78) and stated that she did not reveal her identity 


until about a week or a week and a half after the robbery 


‘mr, 78). 


* —_— 


10/ Mrs. Jones' description of the robber's hair confirms that 
of Mrs. Bunner but conflicts with that of Officer Hale (See 


note 7 supra) 


- 10 - | 


In behalf of appellant, Gregory McKnight (Tr. 80-84), Roland 
Daniels (Tr. 108-110) testified that they had seen appellant 


Police Boys Club No. 11 at various times on the afternoon 


5, 1968 and Mr. Aubrey Saxon (Tr. 111-116) testified 


supervisor of Police Boys Club No. ll, regarding the jacket 
worn by appellant at the time of his arrest and the procedure 
followed with respect to granting lockers for members, the 
whereabouts cf a brown leather jacket etc. 

Miss Patricia Peoler (Tr. 85-87) testified that as the 
appellant's girl friend, she had loaned him two twenty dollar 
bills on the morning of the offense. 

Appellant testified that he had been in the Boys Club at 
the time of the offense, that he had borrowed forty dollars 
from Miss Poller on the date of the offense (Tr. 89-90) and 
had received an additional twenty follars from his sister as 
repayment for a loan (Tr. 98). Appellant also testified as to 
the circumstances surrounding his access to the Boy's Club 
jacket and to the fact that he did not own a brown leather jacket. 
Appellant further testified that he did not enter the Safeway 
and commit the robbery in question (tr. 99). The Boy's Club 


jacket was admitted into evidence (Tr. 116). 
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THE PRE-TRIAL IDENTIFICATION 

Mrs. Bunner testified that the appellant was returned to 

the store approximately forty-five minutes to an hour’ after the 
y/ 12/ 

robbery (Tr. 8, 49) by two plain clothes detectives. There 
is some question as to when the detective took appellant's arm, 
but is is clear from the testimony of Mrs. Bunner that appellant 
was held prior to and during the identification (Tr. '10). Mrs. 
Bunner also stated that no uniformed officers were present during 
the identification and that no one said anything to her prior 
to her identifying appellant (Tr. 9, 12). 

Officer Hale testified that uniformed officers took appellant 


to the Safeway but that plainclothes detectives took) him from 


the car into the store (Tr. 27-28). 


Gregory McKnight testified that he was in the Safeway Store 


nl 


| 
1l/ As Officer Hale fixed the time of arrest at about 6:00 p.m. 
(fr. 69), and as he had to await police transportation (Tr. B-19), 
it would seem that the confrontation in question occurred at 
about 6:15 p.m., approximately one hour and fifteen minutes after 
the offense. | 


12/ Initially, Mrs. Bunner testified that she recognized the 
men as police officers but she later testified that! she did 
not (Tr. 11). 


when appellant was brought in with his hands held behind his 
back by uniformed police officers although plainclothesmen were 
also present in the store (Tr. 18-19). 

Corroborating MeKnight's version, Detective Paul McEwen of 
the Robbery Squad testified that the uniformed arresting officer 
(Bale) brought the appellant into the store (Tr. 31) and that 
the uniformed officer stood along side of appellant while he 


(McEwen) asked Mrs. Bunner if she could identify appellant 


(Tr. 32). At least one other uniformed officer was present 


besides Officer Hale (Tr. 32, 34). 

Counsel for appellant argued that a fair lineup would 
have been available at the Robbery Squad at 7:00 p.m. and 
that appellant would have been represented by counsel (Tr. 38), 
however, the trial judge resolved all issues of credibility 
in favor of Mrs. Bunner and ruled (1) that the show-up did 
not violate due process and (2) that Mrs. Bunner was competent 


to make an in-court identification (Tr. 40-41). 


SUMMARY _OF THE ARGUMENT 


Appellant rests his appeal on four points: 


(1) That denial of appellant's motion for pre-trial dis- 


covery of the names and addresses of government witnesses 
was an abuse of discretion and a denial of appellant's rights 
to confrontation, effective assistance of counsel and due 
process of law. 

(2) That the arrest of appellant herein was without probable 
cause and: that therefore certain evidence should have been 
suppressed. 

(3) That the confrontation conducted herein denied appel- 
lant his right to a fair lineup with the assistance of counsel 
and further denied him due process of law. : 

(4) That the trial court erred in denying appellant's 
motion for de novo consideration of his motion to suppress 


evidence. 


DENIAL OF APPELLANT'S MOTION FOR PRE-TRIAL DISCOVERY OF THE 
NAMES AND ADDRESSES OF ALL WITNESSES THE GOVERNMENT INTENDED 
TO CALL AT TRIAL, AND NOTABLY THAT OF AN ANONYMOUS ON-THE- 
SCENE WITNESS WAS AN ABUSE OF DISCRETION AND A DENIAL OF 
APPELLANT'S RIGHT TO CONFRONTATION, EFFECTIVE ASSISTANCE OF 
COUNSEL, AND DUE PROCESS OF LAW. 


A. APPELLANT'S REQUEST WAS TIMELY, SPECIFIC, AND 
MATERIAL TO HIS DEFENSE. 


On January 31, 1969, appellant moved for discovery and 


production of the names, addresses, and phone numbers of all 


witnesses the government intended to call at trial, and 


notably that of an anonymous female who had identified appel- 
13/ 

lant at a lineup held on December 17, 1968. 

Appellant did not request 2 wholesale disclosure of 
the government's files or any portion of its "work product.” 
Nor was he engaged in a broad and blind fishing expedition, 
His request alleged, with reasonable specificity, the existence 
of an anonymous female who had become known to him at a lineup 
hela at the Robbery Squad. Furthermore, her existence was 
cerroborated by the testimony of arresting officer, James 
Hale, at the Motion to Suppress hearing (Tr. B-9). There it 


————_— 


13/ Motion for Discovery, paragraph 2. 
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became obvious that the anonymous witness identified later as 


Charlene Davis, would be a key government witness. Her infor- 
| 
mation largely supported the totality ef facts requisite for 


the Court's finding of probable cause. Indeed, since she was 


purportedly on-the-scene, her testimony was both material and 
relevant. That it was, in fact, material to the government's 
case is buttressed by their reluctance to disclose her name 


and address prior to trial. 


B. THE COURT HAD THE AUTHORITY TO ORDER THE PRE-TRIAL 
DISCOVERY REQUESTED BY APPELLANT. 


In United States v. Palmisano, 273 F. Supp 750 (E.D. Pa. 


1967), the defense sought, in its motion for a bill of parti- 


Ww 


culars, the address of a person named in the indictment as 


one to whom the defendant allegedly passed counterfeit notes. 
Resisting the request, the government argued that the federal 
| is/ 


statute requiring disclosure of witnesses in capital cases, 


removed the Court's discretion to require limited disclosure 


.R. Crim. P. 7(f£) (as amended July 1, 1966). 


15/ 18 U.S.C. § 3432. 


in non-capital cases. in its lengthy and cogent analysis, 


Court dispelled any doubt as to its continuing discretion: 


In opposition to the revised motion, 
the Government cites Title 18 U.S.C. 
§ 3432. This act makes it mandatory for 
the Government to disclose the identity 
of its witnesses in capital cases. The 
Government argues that the maxim “in- . 
elusio unius est exclusio alterius" applies 
here, and that therefore this statute de- 
prives this court of discretion to require 
a limited disclosure of witnesses under 
Rule 7(£). The statute, however, does not 
by its terms apply to non-capital cases. 
Moreover, even if the maxim is applicable 
toelthe statute, it would mean only that 
the Government is not required to make 
€ull Gisclosure of the names of all its 
witnesses as a matter of course in non- 
capital cases. Neither the language of 
the statute nor its legislative history 
reveals a purpose to deprive this court 
of its traditional, and important, dis- 
cretion to require limited disclosure of 
the identity of persons in non-capital 
cases where such disclosure is essential 
to give the defendant a fair opportunity 
to prepare his defense. Indeed, to so 
read it would be to raise questions of 
its constitutionality under the Fifth 
and Sixth Amendments. United States v- 
Palmisano, supra, at 752- (Original 
emphasis). 


Likewise, other federal courts have recognized their authority 


to permit the limited pre-trial disclosure of government witnesses 


in non-capital cases, and the wisdom of doing so. See €-G., 


Unite? oe 


United States v. Anderson, 254 F. Supp- 177 (W.D. Ark. 1966). 


fa ee el rons). 


See also Will v. United States, 389 U.S. 90 (1967); Fontana Vv. 


United States, 262 F. 283, 286 (8th Cir. 1919). 


In United States v. Tucker, 262 F. Supp. 305 (S.D. N.Y. 

1966), the Court granted a similar request, relating the need 
| 

for libefal discovery to an accused's traditional presumption 


of innocence: 


...(S]ince defendant is presumed innocent 
because of his plea of not guilty. it -can- 

not be assumed that he knows the particu- 

lars sought and he can only be considered 
“ignorant of the facts on which the pleader 
founds his charges". (Cites Omitted) Re is 
therefore entitled to this information to 
properly prepare a defense. United States v. 
Tucker, supra at 307. See also Kirby v. United 
States, 174 U.S. 47, 55 (1899). 


Since that presumption does not dissolve until conviction, 
the rational in Tucker cannot be confined to the times when 
disclosure is sought by a bill of particulars. 

Not surprisingly. the Court in Tucker Seyeeitea iene witnesses 
to the illegal transaction, yet withheld a list of all govern- 
ment witnesses. United States v- Tucker, supra at 307. The 


offense was the sale of heroin, wherein the “participants" 
| 
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normally are the only eyewitnesses, hence, the accused received 
the nemes of the primary eyewitnesses to the transaction and 
@iscovery woulé have approached 2 wholesale revelation of the 


16 
government's case. 


Similarly, in Uniteé States v- White, 370 F.2d 559 (7th 


cir. 1966), the Court ordered @isclosure of the parties to the 
illegal transaction. White, like Tucker, involved a narcotics 
violation; hence, a factual setting in which the parties to 
the transaction were also the government's keywitnesses. 

It is notable, however, that the Court ruled that the 
failure to reveal the names of all government witnesses was not 
reversible error, because the defendant was unable to show pre- 
judice. Then they revealed two means by which he might have 
Gone so: first, by choving that he was surprised at trial by 
evidence which he was unprepared to meet; and secondly, by 
showing that he was unable to prepare a proper defense because 
of the insufficiency of the charge. United States v. White, 


ee 


16/ See: United States v- Gleason, infra. 


supra at 559. 

Unlike White where the accused could not show prejudice 
is the instant case where it is readily ascertainable. Obviously, 
the appellant was surprised by Mrs. Davis, since he nad no 
way of knowing that she would testify. Accordingly, Canty's 
counsel could not conduct pre-trial investigation and his cross- 
examination was substantially impaired. 

In Smith v. Illinois, 390 U.S. 129 (1968), the supreme 
Court refused to permit a government witness to withhold his 
identity from the defense during cross-examination. (Pesci 
a legitimate governmental interest in concealing the names of 
informants in narcotics cases, the Court held that the accused 


had a paramount right of cross-examination guaranteed by the 


Sixth and Fourteenth Amendments. More noteworthy than their 


actual holding is their supplying rationale that: 


(T]he witness‘ name and address open 
countless avenues of in-court examination 


and out-of-court investigation. Id. at 
131. (Emphasis added) 
It is unreasonable to believe that the Supreme Court's notion 


of an “out-of-court investigation" is one that begins on the 


Gate of trial when the accused first learns of the witness’ 
existence and identity- Logically, that proposition would 
mean that the out-of-court investigation should interrupt the 
trial and cause @ continuance, a necessary result if defense 
counsel first learned of this information during the voir dire 
of the jury panel. Such a disclosure would either come too 
late for an adequate investigation or would interfere with 
the orderly trial process. 

Thus, while counsel's inquiry in Smith v. Illinois, supra, 
was made during trial. a logical reading of the Court's 


rationale aligns it with that of appellant in the instant case: 


namely, that the witness’ name and address was a prerequisite 


to both the in-court and out-of-court investigation. 


Canty's case is factually analogous to Smith also since 
both rest on the issue of relative credibility, i.e-,. the 
accused's protestation of innocence as opposed to the government 
witness’ allegation of guilt. Both the narcotics informant in 
Smith and Mrs. Davis were witnesses whose identities could not 
reasonably be ascertained before trial, and whose addresses 


were unavailable before cross-examination. By any yardstick 


these are perilously late stages et which to begin an "out-of- 
court" investigation. 
C. SINCE THE INFOPMATION REQUESTED WAS WITHIN THE 


EXCLUSIVE KNOWLEDGE AND CONTROL OF THE GOVERNMENT, 
THE DUTY TO DISCLOSE WAS CONSTITUTIONALLY REQUIRED. 


In United States v. Gleason, 265 F-. Supp. 880 (S.D. N.Y. 


1967), the defendant moved for production of all exculpatory 
evidence under the authority of Brady v. Maryland, 373 U.S. 83 
(1963). Denying the motion, Judge Frankel held that Brady 
concerns the "suppression of evidence and ae resenc denotes 
control and exclusive possession". United States v- Gleason, 


supra at 884. 


..-(W]here the prosecutor interviews wi wit- 
nesses known to poth sides, there is no 
general requirement . . - that he deliver 
or report to defendant statements the 


defense would or might find helpful. . - - 


...[H]owever, ... there should (not) he a 
blenket rule postponing to the trial all 
disclosures ... . For example, where | 

the prosecutor knows of witnesses poten- 
tially useful to the defense, does not 
intend to call such witnesses himself, and 
knows-or should reasonably be expected to 
aunpose-that his knowledge is not shared by 


defense counsel, the information may come 
too late for effective preparation if it 
is not delivered until the case is on 
alas 4% 


([O]ther kinds of instances will undoubtedly 
arise where the Government "has in its 
exclusive possession specific, concrete 
evidence’ of a nature requiring pretrial 
@isclosure to allow for full exploration 
and exploitation by the defense. Id. at 
884-885. See also Giles v. Maryland, 386 
U.S. 66, 96-100 (Fortas, J., concurring). 
(Smphasis added) 


The reasoning articulated by the Supreme Court in Brady 


v. Maryland and by Judge Frankel in Gleason, offer important 


guide lines in appellant's case. First, the government had 


exclusive knowledge of the igentity of the anonymous on-the- 
scene witness, Mrs. Davis. Secondly, the government knew - or 
should reasonably have been expected to suppose - that appellant 
had no such knowledge. 

Third, the appellant did not ask for statements made by 
the witness or any other information akin to the government's 
work product. He sought only the name and address of a material 
witness whom the government expected to call at trial, whose 
testimony provided specific and concrete evidence for the prose- 


cution, and whose identity, if revealed, would have allowed 


for a full and proper exploration and exploitation by the 


defense. Cf. Gregory v- United States, 369 F.2d 185 (1966). 


(Prosecutor's advice to witnesses not to speak to anyone unless 
he was present held tantamount to improper suppression of 


evidence). 


Cognizant of the need for a complete pre-trial investigation, 


the American Bar Association Project on Minimum Standards for 


Criminal Justice has recommended mandatory disclosure of the 


names, addresses and statements of witnesses pre-trial and has 


stated: 
It has been suggested that the right 
to advance notice of witnesses against — 
one and their prior statements may be 
required by the Sixth Amendment and 
by due process. Palermo Vv. United States, 
360 U.S. 343, 362-66 (1959); See Jencks 17/ 
v. United States, 353 U-S. 657 (1957) - | 


17/ American Bar Association Project on Minimum Standards for 
Criminal Justice, Standards Relating to Discovery and Procedure 
Before Trial, 52, 56 (Tentative Draft 1969). u 


Although the generous disclosure ordered by the Supreme 
Court in Jencks was not constitutionally complled, the Court 


later noted: 


tt is true that our holding in Jencks | 

was not put on constitutional grounds | 

_ . . .p but it would be idle to say 
that the commands of the constitution | 
were not close to the surface of the 
decision. Palermo v- United States, supra 
at 362-63. 


TEE ANONYMOUS WITNESS' TESTIMONY WAS NOT MERELY 
CUMULATIVE BUT CLEARLY AND SUBSTANTIALLY PRE- 
JUDICED APPELLANT. 
jal, the government ealled only two witnesses who 
could, with reasonable aceuracy and eredibility. identify Canty 
as the robber. Mery Bunner's testimony was based upon her 
observations Gurin¢g an incident which took ne more than two 
minutes, enc possibly took mere seconds. Since she was named 
the indictment, she was known by ané accessible to the 
@efense prior to trial- 
In sharp contrast was Charlene Davis who testified as 
follows: 
As she was about to enter the Safeway on November 5th, 
she almost brushed against a young man who was running out of 
the store past her ang whe proceeded to run across the parking 
lot. She recognizeé him es “Jimmy", a young man whom she knew 
as a neighborhood acquaintance. (tr. 75)- 
Upon entering the afeway, she was told that the departing 


figure had just robbed the store. Thus, while neither a victim, 


a 


Thus, Palermo interpreted Jencks as 2 reaffirmation of 
“the basic holding that a defendant on trial should be entitled 
to statements helpful in the cross-examination of government 
witnesses who testify against him. . - thus assuring the defendar* 
a fair opportunity to make his defense." Id- at 363, 365. 
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nor an eyewitness to the actual hold-up, Mrs. Davis was clearly 
on-the-scene. Accordingly, her testimony that Canty was the 
man whom she saw and recognized undeniably prejudiced Canty by 
resolving any reasonable doubts on the issue of identity left 
open by Mrs. Bunner. 

Counsel,- ignorant of relevant facts and circumstances 
tending to discredit the witness or her testimony, left Mrs. 
Davis' testimony event largely unchallenged. Neverthdiess. 
counsel did manage to establish on the record a strong hint 
of bias toward Canty. Mrs. Davis, for example, told of “smart 
remarks" relating to her sexuality that Canty allegedly made. 
Also, she revealed several threats made against Canty by her 


husband which were backed up, on at least one occasion, by 


Mr. Davis' gun. (Tr. 75-76). 


These facts alone indicate negative feelings toward Canty 


which would normally have been thoroughly explored. However, 
counsel was unable to pursue this proper line of impeachment 
since he had no chance whatsoever to investigate the witness 
and was thereby precluded from obtaining information as to her 


veracity, bias, or capacity to observe. A proper investigation 


may well have impeached her testimony, and substantially en- 
hanced counsel's argument to the jury as to their reasonable 
doubt of Canty's guilt. 
THERE ARE REASONABLE ALTERNATIVE, OTHER THAN NON- 
DISCLOSURE, TO PROTECT THE WITNESSES FROM INTIMI- 
DATION. 

The record reveals no overriding government interest in 
maintaining the secrecy of Mrs. Davis; nor is this a narcotics 
case where the state's trad@itional, legitimate desire to 
prolong the usefulness of its informants may be inferred. 

See, e-g,, ROSS V- United States, 121 U.S. App. D-C- 223, 235, 
349 F.24 210, 212 (1965). 
At the Motion to Suppress hearing, however, Officer Hale 


stated that the witness was afraid to give her name for fear 


that Canty or his friends would harm her. (Tr. B-27) Thus, 


it is indeed possible that the government sought to protect 
her from possible intimidation. 
The. intimidation of witnesses is always a possibility 
put the solution does not lie in the deprivation of an accused's 
right to a fair trial. The tenuousness of the allegation, 


moreover, is evidenced by the fact that it cannot be rebutted, 


i.e., the accused has no way of proving that he won't intimidate 
a witness whom he doesn't even know. Thus, he is being informally 
"charged" and substantially prejudiced by the government's bare 
allegation of intimidation without being afforded the opportunity 
zo éefend himself. | 

As a matter of fundamental fairness then, the government 
choulé be required to support its allegation with independent 
facts. The record is lacking any such showing in che instant 


other than the hearsay testimony of the female caller's 


apprehension. 


In addition, the government should similarly show that 


no existing measures can offset the imminent threat of intimi- 
dation, absent nondisclosure. Significantly, numerous statutory 
provisionsexist to wara off the dangers predicted py the 
»rosecution. The Bail Reform Act, for example, provides for 
the protecti:: incarceration of witnesses needed by the govern- 
ment at “rial. 18 U.S.C. § 3149 (1966). 

As to intimidation by the accused himself, special provi- 
sions exist. If he is incarcerated before trial, nd immediate 
problem is threatened; if he is out on bond, SESE the judge 


has the authority to revoke bona where any hint of witness 


intimidation appears. Carbo v.- United States, 288 F.2d 282 
(C.A. 9th Cir. 1961). 

Threats by the defendant's friends are, in themselves, 
unlawful actions and the government is auty bound to prosecute 
the offendcers for obstrucing justice. 18 U.S.C. §§ 1503, 371. 


Finally, it is within the Court's discretion to restrict dis- 


closure of the witness’ igentity to the defense counsel and 


his investigator and to order counsel, as an officer of the 


Court, to withhold the name of the witness from his client. 
Thus, the defense counsel ( and the accused) will have the 
benefit of an adequate pre-trial investigation, yet the witness 
will remain secure. 

In view of the numerous safeguards that exist to prevent 
intimidation end the absence of an overriding governmental 
interest in secrecy, the Court's failure to consider reasonable 
alternatives to suppression of the witness’ identity was an 


abuse of discretion and reversible error. 


ARGUMENT If 


THE ARREST HEREIN WAS WITHOUT PROBABLE CAUSE AND THEREFORE THE 
COURT ERRED IN DENYING APPELLANT'S MOTION TO SUPPRESS EVIDENCE 

Appellant elects to rest on the Points and Authorities 
in Support of Defendant's Motion to Suppress Evidence filed 
on February 10, 1969 plus the following additional argument 
and authority. 

The validity of a search and seizure incident to a 
warrantless arrest clearly turns upon the question of when the 
arrest occurred. Rios _v. United States, 364 U-S. 253 (1960). 
If the elements of probable cause are not present at that time, 
the arrest is constitutionally defective and cannot be made 


valid by the fruits of the seizure. McCray v- Illinois, 386 


U.S. 300 (1967); DiRe v. United States, 332 U.S. 581) (1948). 


Probable cause to arrest without a warrant has been defined 
in various ways: Jackson v. United States, 112 U.S. app. D.C. 
260, 262, 302 F.2d 194, 196 (1962); Penderorast v. United States, 
__U.S. App. D.C. __» + F.2d, ____ (No. 21,031 decided 
January 31, 1969 slip opinion pp. 10-11); Davis and Sams v. 


United States, U.S. App. D.C. > F.2d (Nos. 21,949 


and 22,208 decided February 18, 1969). In any event, the 
quantum of probable cause sufficient to justify an arrest 
without a warrant must be at least as great as that needed 
arrest with a warrant. Wong Sun v- United States, 

371 U.S. 471, 479 (1962). 

Under certain circumstances, hearsay, when received from 
a previously known and reliable informant may be sufficient 
to establish probable cause. Aguilar v. United States, 378 U.S. 
108 (1964); Spinelli v. United States, 393 U.S. 410 (1969). 

"An uncorroborated tip by an informer whose identity and 
reliability are both unknown does not constitute probable 
cause to make an arrest", Contee v. United States, 94 U.S. App.- 
297, 299, 215 F.2d 324, 327 (1954), unless the information 
comes from an unknown victim of a crime, Brown v- United States, 
125 U.S. App. D.C. 43, 46, 365 F.2d 976, 979 (1966). 

It is submitted that the cases relied on by the hearing 


judge: Christensen v. United States, 104 U.S. App. D.C. 35, 


259 F.2a 192 (1958); DeBruhl v. United States, 91 U.S. App. 


D.c. 125, 199 F.2a€ 175 cert.denied, 73 $.Ct. 111 (1952); and 
Mills v. United States, 90 U.S. App. D.C. 365, 196 F.2d 600 


ee 


(1952) are not applicable for the following reasons: 


a oO 


In Christensen, unidentified informants described and 
identified the suspect to the police and further told them 
where the suspect could be found selling drugs. After responding 
to the scene, officers observed the suspect going £rom place 
to place engaging persons in whispered conversations and 
carrying a small brown paper bag. 

In DeBruhl, a known (and apparently reliable) informant 


received complaints that "a suspicious person was hanging 

around" a certain building and personally observed the 

individual involved on four occasions in and around the area 

in question and on two of these occasions the suspect was 
observed meeting a number of people who handed him Eanes 

of paper and money. After responding to the scene, officers 
observed ‘the suspect go into the building and after‘ a period 

of time return to his car. At that point the officers approached 
the suspect who turned over to them eleven Brveoces containing 


numbers slips and money after the officers asked two investi- 


catory questions. 


In Mills, an anonymous informant told police that a white 


man using a 1939 Buick bearing Maryland tags with specified 


numbers was picking up numbers in a specific neighhorhood. 


After responding to the scene, officers observed a 1940 Buick 
bearing Maryland tags with some of the specified numbers. 


On five separate days the officers generally observed the 


suspect make the same rounds and observed him leaving a building 


with a brown paper bag which he did not have upon entering 
as well as counting currency. After the fifth personal obser- 
vation the suspect was arrested. 

It is submitted that in each of these cases there exists 
a critical common thread on which the decisions turn. In 
each case (narcotics sales and numbers violations) there is 


a given method of operation commonly employed by those people 


engaging in these transactions which to the trained observer 


confirms a course of criminal conduct. There is no such method 


of operation for the crime of robbery of the type alleged here. 


18/ 


Dismissing DeBruhl as involving a known informer, Christen- 


sen and Mills simply stand for the proposition that in dealing 
with crimes covert by nature and thereby difficult to discover 
as there is no victim or complainant, the Court may look at 
the totality of the circumstances in assessing probable 

cause and in that assessment it may consider an anonymous 


Dee EEE 


18/ But see Davis and Sams Vv. United States, __ U.S. App. D.C. 
’ F.2d (Nos. 21,949 and 22,208 decided February 18, 
1969) for “a typical pickpocket situation”. 
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informer's tip. 

What is, however, in issue an@ is crucial in appellant's 
case is whether the anonymous informant possessed the requisite 
reliability to be considered at all. 

At no time did the government allege that the anonymous 
female caller was reliable; nor is there any basis for independ- 
ently reaching that conclusion. Appellant's charge arose out 
of the robbery of a local supermarket, an event which would 
be common knowledge in the immediate vicinity within minutes. 
The caller was neither a victim or a witness to the. rohbery 
who purported to know some facts about the robber (whom she 
later assumed Tr. 73) to be the individual she described. 

This information and its source in no way meets the two 
pronged test as set out in Aguilar, supra. Sees was 
subsequently admitted by the source herself that she and 
her husband disliked appellant to the extent that some time 
prior to this incident, her husband went to appellant's home 
with a gun because of remarks allegedly made by appellant 
and his friends (Tr. 75-77). Viewed in retrospect.’ this 
factor hardly serves to enhance Mrs. Davis' credibility. 


Furthermore, the government all but conceded the fact 


that the physical description as provded by Mrs. Bunner was 


insufficient to establish probable cause as standing by itself, 
it was at best very general and inaccurate (Gatlin v. United 
States, 117 U.S. App. D.C. 123, 326 F.2d 666 (1963); Bynum v. 
United States, 104 U.S. App. D.C. 368, 262 F.2d 465 (1958)) 
znd by the admission of Officer Hale that he walked right 
by the appellant'without stopping him upon entering the John 
Howard Clothing Store (Tr. B-15-16). 

The appellant does not suggest that Officer Hale should 
have ignored the information contributed by the anonymous 
raller. Rather, he was duty bound to investigate all information 
that might have led to the robber's apprehension. Investigation, 


for example, would quickly have revealed Jimmy's full name and 


address, information that appellant himself made no attempt 


to hide. In fact, nothing in appellant's demeanor at the 
slcthing store suggested that he was attempting to evord 
arrest or that he was carrying “evidence” that he intended to 
Bestroy, assuming arguendo that the fungible metdedee obtained 
was related to the offense. Proper investigation of the 
anonymous tip as per Mills. supra, might well have led to 


sufficient information with which to obtain an arrest warrant. 


Nor does any factor in the record reveal the existence 
of exigent circumstances at the time of Canty's arrest requiring 
immediate action by Officer Hale. See Contee V- SRREAS States, 
94 U.S. App. D.C. 297, 300, 215 F.2d 324, 327 (1954). The 
fact that a robbery had occurred forty-five minutes earlier 
one USS: away does not transform Canty's inherently | linnocent 


behavior into activity demanding immediate police action. 
Accordingly, Officer Hale’s arrest cannot be justified 
ana the twenty dollar bills were ebtained as the result of an 


unlawful search. Since the money constituted the sole tangible 


evidence ‘against appellant, its introduction was indeed pre- 


judicial and cannot be dismissed as harmless error beyond a 


reasonable doubt. 
Finally, the subsequent showup at the Safeway Store 
and the lineup of December 18, 1968 were direct Seawics of 
the primary illegality (the illegal arrest) and Rneuetors 
should also be suppressed. Gilbert v. California, 388 U.S. 263 


(1967). 


ARGUMENT IIIf 


THE CONFRONTATION CONDUCTED HEREIN DENIED APPELLANT HIS RIGHT 
TO A FAIR LINEUP WITE ASSISTANCE OF COUNSEL AND WAS SO 
UNNECESSARILY SUGGESTIVE AND CONDUCIVE TO IRREPARABLE MISTAKEN 
IDENTIFICATION AS TO DENY APPELLANT DUE PROCESS OF LAW 


D HEREIN DENIED APPELLANT 
WITH THE ASSISTANCE OF COUNSEL 


wv. Wade, 388 U.S. 218, 228 (1967) the 


Supreme : that a "confrontation compelled by the State 


between the accused and the victim or witness" was a critical 


. Accordingly, the Court held that 
l attaches at the time of such a confrontation. 
the administration of justice, one 
Limited excepticn has been created to the right to counsel set 
forth in wede. in i@entifications proximate to the scene 
and time of the as well as to the apprehension are 
permissible even hn they may take the form of show-ups 
without counsel because: 
(1) freshness increases the reliability of the identification 
and, 
the identification proceeding may be exculpatory and 


result in the release of the suspect. 


It is further reasoned that the delay in the proceedings occa- 
sioned by an attempt to locate counsel frustrates both of the 
above objectives which the Courts have an interest as sustaining. 
See generally, Wise v- United States, 127 U.S. App. D.C. 279, 

383 F.2d 206 (1967) cert.denied, 390 U.S. 964 (1968); Bates v. 


United States, 132 U.S. App. D.C. 36, 405 F.2a 1104 (1968); 


Ne 


Russell v. United States, U.S. App. D.C. , 408 F.2d 


1280 (1969); Young v. United States, U.S. App. D.C. , 


Stewelt SV: See 


407 F.2a 720 (1969); Stewart v- United States, ___ U.S. App. D.C. 
SO ey OLAS oe (1969); Solomon v. United States, __ U.S. 
App. D.C. __» 408 F.2a 160 (1969); Macklin v- united States, 
___ U.S. App- D-C- __. —— F.2d ___—-« (1969); Mason vr. United 
States, __ U.S. App. D-C- __. 414 F.2d 1176 (1969). 

The following factors have been considered in determining 
whether or not an on the scene showup without eooneel is in 
the interests of justice. 

(1) How much time elapsed between the offense and the 

showup? | 


(2) How close to the scene of the offense was the suspect 


apprehended? 


Was there some : suit involved? 
To what decree } id the victim (or witness) 
Gescribe the suspect? 


Gescription supplied accurately describe the 


the neighborhood in which 
took place? Commercial? 
3 
were there any compelling reasons (i.e. impending 
Geath of the victim or witness) which justified an 
immediate showup? 


What time of night or day did the events occur? 


Were there many potential “suspects” in that particular 


area at that particular time? 
{10) Woulé ‘it have been reasonable to require a lawyer 
to be present for such an “on-the-scene" identification 
proceeding? 
Were the ends of justice better served in the context 
the above by conducting an “on-the-scene" showup 


by granting the suspect his right to a fair lineup 


with the assistance of counsel? 


In evaluating these factors in the context of this case, 


we find the following: 

(1) Between one hour and one hour and fifteen meneces 
elapsed between the offense and the showup. No case 
has ever sanctioned a delay of this ney 
The suspect was apprehended approximately ane block 
from the offense. : 

There was no pursuit involved. 

The suspect was described as being a Negro male, 

18 - 20 years old, 5'3" to 5'5" in height, slim build, 
very dark skin, close cut hair, wearing a brown 
leather jacket and carrying a small Poatesee pistol. 
Appellant, as per stipulation of counsel, was a Negro 
male, 21 years old, 5'9 1/2" in height and 153 lbs. 
(medium build) at the time of the arrest and further 
had brown skin, a natural or Afro hair BA wore 

a blue cloth jacket and carried no pistol. | 

The neighborhood in which the offense and arrest took 


place was commercial in nature. 
| 


There were no such compelling reasons which justified 


an immediate shcewup. 
The events herein occurred between 5:00 p.m. and 6:15 p.m. 
} day, Tuesday. 

is reasonable to assume that due to the hour, day 


the week and place, there were other “potential” 


suspects (those who generally fit the description) 
from the cases cited supra whether 


the area. 
have been reasonable to require a 


in 


(10) 
for such an identification. 


be present 
the ends of justice would have been 


n 


served in the context of the facts herein and the 


principles enunciated in Wade, by granting appellant 
to a fair lineup with the assistance of 


rignt 
counsel. 
This conclusion is inescapable. The showup herein occurred 
on a Tuesday. As was the practice 


™m™. 


p.m 


at approximately 6:15 


19/ 
on that date, a lineup was to be held at 7:00 p.m. at the 


Robbery Squad of the Metropolitan Police Department, approximately 


a ten minute drive from the scene of the crime. The fact that 


these lineups have been held every Tuesday (and additionally 


Thursday) night since shortly after June 12, 1967, the) date 
of Wade, Gilbert and Stovall, is and was on November 5, 1968, 


common knowledge to every police officer in the city. | Thus, 


by simply transporting the parties involved to the Robbery 
| 
Squad, the police could have granted appellant a fair lineup 


with the assistance of counsel while incurring only a forty-five 
minute delay. | 

In balancing the interests of justice, there is Little 
question but that appellant's rights under Wade far outweigh 


{ 
the slight inconeveniece and delay occasioned by presenting 
appellant.in a fair lineup with the assistance of counsel. tf 


Wade is to have any vitality, the Courts cannot sanction such 


——_— 


; Metropolitan Police Department records show that there 
were ten lineups conducted at the Robbery Squad on the evening 
of November 5, 1968 and that Mr. Theodore J. Christensen of 
the Legal Aid Agency was available as counsel. 


an overt attempt to deny an accused his constitutional rights. 
It is further submitted that even if this Court finds 
that the appellant was not entitled to a lineup as a matter 
of right by virtue of Wade, the identification procedure herein 
was still improper es going beyond existing case law (Wise, 
Betes, Russ2ll, etc.) in nearly every respect. 
B. 7 NFRONTATION CONDUCTED HEREIN WAS SO UNNECESSARILY 
= TO IRREPARABLE MISTAKEN IDENTIFICATION AS 
Althcugh there were certain conflicts in testimony, the 


following evidence was presented: 


(1) Appellant was brought into the Safeway with his hands 


behine his back (Tr. 18)- 

That there were several policemen in the store, some 
in uniform and some in plainclothes and that at least 
four policemen were present at the time of the 
identification (Tr. 35), one of whom (Officer Hale) 
in uniform) was standing near the appellant (Tr. 19, 
32-33). 

That Detective McKuen asked Mrs. Bunner if she could 


identify appellant as the man who committed the 


20/ 


robbery (Tr. 32)- 
It is submitted that the above facts clearly established 
a "taint" and that the government's efforts to produce “clear 
ana convincing” evidence of an independent source produced 
nothing but inconsistencies and confusion (see Seren the 
testimony at the pre-trial hearing on identification tr. 4-36) 
and therefore appellant contends the trial court erred in find- 


ing an independent source (Tr. 40-41). 


See generally. Stovall _v. Denno, 388 U.S. 293 (1967); Biggers 


Foster V- oe 


v. Tennessee, 390 u.S. 404 (1968); Foster _v.- california, 394 


Wright v. Units. -——— 


y.8. 440 (1969); Wright v. United States, 131 U.S. App. D.C. 


079, 404 F.2a 1256 (1968); Clemons v- united States, __U-S- 


App. D.C. , 408 F.2d 1230 (1968); Sera-Leyva v- United 


| 
States, U.S. App. D.C. , 409 F.2d 160 (1969): McCrae _v- 


nl 


20/ These factors become even more eritical when considered 

in light of the fact that Mrs. Bunner was the only witness 

able to make an identification of appellant as the man who 
held her: up and further, that Judge Pratt found as aj conclusion 
of law that Mrs. Bunner was mistaken as to her description of 
the robber (FF-4) thus strongly suggesting that she could be 
mistaken as to other matters 2s well. 


App. D.C. ’ F.2d (No. 21,980 


United States. U.S. 


@ecided June 10. 1969) and Hawkins _v- United States, U.S. 


(No. 21,997 decided July 9, 1969). 


App. D.C. , F.2a 


ARGUMENT IV 


THE TRIAL COURT ERRED IN DENYING APPELLANT'S MOTION FOR DE NOVO 
CONSIDERATION OF THE MOTION TO SUPPRESS REAL EVIDENCE | 


Appellant elects to rest on the Memorandum in Support of 
Defendant's Motion for De Novo Consideration of Defendant's 
Motion to Suppress Real Evidence filed on April lL, 1969 plus 

| 
the following additional authority: McCrae v. United States, 


McC ree 8 


U.S. App. D.C. __» P.24 (No. 21,980 decided June 10, 
| 


1969). 


It is submitted that the inconsistencies and contradictions 
in the testimony of the various government witnesses at the 
various pre-trial hearings herein shed "new light on the credi- 
bility of government witnesses” within the meaning of Rouse, 

123 U.S. App. D.C. 348, 350, 359 F.2d 1014, 1016 (1966) . 

The trial judge was, Or had reason to be ops £5 several 

factors which raised substantial doubts as to the credibility 


of the two primary government witnesses, Mrs. Bunner and officer 


Hale. 


(1) The fact (as set forth in paragraph 2 of defendant's 


Memorandum supra) that Judge Pratt concluded as a 


matter of law that Mrs. Bunner “erred as to some of 


aefendant's physical characteristics” without benefit 
of any testimony from Mrs. Bunner. It is important 
to note that the only other eyewitness, Ozella Jones, 
corroborated Mrs. Bumner as to the robber's height 
Tr. 57), build (medium Tr. 57) and the 


Jength of his hair (short Tr. 59) thus suggesting that 

Mrs. Bunner was most likely correct in the rest of 

her @escription, particularly that relating to a brown 
her jacket. 

The fact that Officer Hale nad to rely solely on his 

memory from the Gate of the preliminary hearing (Novem- 


ber 14, 1968, Tr-A-8) to the date of the hearing on 


the Motion to Suppress Real Evidence (January 31, 1969, 


Tr.B-13). 
The fact that Officer Hale testified at the preliminary 
hearing (only nine days after the offense) that when 
appellant returned to the John Howard Clothing Store 
at the request of Mr. Howard, 

“I called him to the back, asked him to 

step to the back of the store where I 


placed him under arrest for the robbery 
of the Safeway” (Tr.A-14). 


| 
as compared with the fact that he testified at the 


hearing of January 31, 1969 that when appellant 

returned to the store, officer Hale asked him three 

questions prior to placing him under arrest (Tr -B-17)- 
These corroborating details were clearly considered 

by Judge pratt in his determination of the question 

of probable cause (FF-2)- 

(4) The fact that the pre-trial hearing on the issue of 
identification produced additional major inconsistencies: 
(a) At the hearing Officer Hale stated that ‘neither 

he nor any other uniformed officer accompanied 
appellant into the store for purposes of identifi- 
cation (Tr. 27-28) while Detective McEwen (tr. 35) 
ana the witness McKnight (Tr. 19) testified that 
there were at least two uniformed Reeicers inside 
the store at the time of the saentification pro- 


ceeding. Detective McEwen went on to say that 


one of those two, in fact the officer who brought 


the appellant into the store, was Qfficer Hale 


(Tr. 35). 


In addition. appellant submits that the hearing judge erred 


as to the law with respect to probable cause as alleged in 
Argument II, supra and ethat therefore the trial court should have 
reconsidered both the findings of fact and the conclusions of 
law in view of the fact that these various pre-trial hearings 


shea “new light on the creGibility of government witnesses". 


CONCLUSION 


For the foregoing reasons, this Court should reverse 
appellant's conviction herein and remand for an appropriate 


disposition. 


Respectfully submitted, 


mo™N 
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Washington, D.C. 20001 
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(Appointed by this Court) 


Sandra Rothenberg | 
Georgetown Legal Intern- 
ship Program 
424 Fifth Street, N.W. 
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